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	There is hardly a political question in the United States which does not sooner or later turn into a judicial one.   	
                                                 --Tocqueville 
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Course Description
This course will focus on law as it shapes or reflects social policy not as it facilitates the resolution of disputes between private parties. This course will examine the relationship of law to social, political, cultural and economic conditions in the United States. 
Overview of Classes
There will be twelve topics covered in fourteen classes.  Here is an overview:
Introduction
1. The People and Social Policy. Tocqueville observations of democracy in America, The Federalist Papers, the antecedents and hallmarks of United States social and legal policy; separation and balance of powers and the social, civic and political ethos of the United States.
1. The Judiciary and Social Policy
1. The Legislature and Social Policy
1. The President and Social Policy along with twenty-one questions about Tocqueville’s views on the source of law in a democracy, the role of the legal profession, judicial power, customs, religion, education, race, majority rule, a free press, criminal laws, executive power, possible tyranny of the legislature, individualism, family, material prosperity and love of money, how a new aristocracy may emerge in the United States, how democracy affects wages and why regulation is needed, the equality of men and women, waging war in a democracy, the main objective of law-making in a democracy and the basic social tableaux of the United States.
The Judiciary
1.        Capital Punishment and Social Policy:  An Evolving Standard of Decency
1.        Race, National Origin, School Segregation: Law & Policy, A Pas De Deux 
1.        Libel: Weaving Together Law and Policy or is it Policy and Law? 
1.        Corporate Political Activity:  Social Policy, Public Policy or Legal Policy?  
The Presidency
1.         War Powers:  Who’s Policy?
1.         Enhanced Interrogation: Law or Policy or Neither?
The Legislature
1.         Sex, Marriage, Defense of Marriage Act:  Limits on Majority Rule
1.         The Takings Clause: Economics as Policy   

Objective of the Course
The condition of society is normally the result of circumstances, sometimes of laws, more often than not a combination of these two causes; but, once it is established, we can consider it as the fundamental source of most of the laws, customs and ideas which regulate the conduct of nations: whatever it does not produce, it modifies. In order to become acquainted with the legislation and the manners of a nation we must, therefore, start by studying the social condition.  –Tocqueville 58.
What is the objective of the course? This course is designed to introduce the student to the interplay between law and social policy—the civic intersection where culture, social conditions, customs, economics, morals, politics, prejudice and self-interest meet on the way toward formulation of a governing policy that prudently dispenses public and political justice. 
Law and social policy encompasses the relationship between customs and statutes, the letter and spirit of the law, the will of the majority and the rights of the minority.  It is both current and enduring---the past and present working together. 
What is the course about?  It is about the sources of law—the confluence of political power, the exigency and temper of the times as well as the more enduring influences of culture, customs, manners and values and priorities of the people.  If zeitgeist is the temper of the times law is the temper of the people.  The concept of the ‘people’ transcends the numerical majority of the moment. 
Law and social policy are engaged in a perpetual a pas de deux—sometimes one leads and at other times follows.   While their separate form is distinct, their function is unified.   They dance and function as one even though they are clearly two.  
The course follows the path mapped by Tocqueville. In order to become acquainted with the law we will study social conditions and manners.   
Ultimate Questions Posed by the Course
Every lecture, every class, every case and text considered in the course raises the question (s): What is the relationship between law and social policy?   Does law lead or follow?   Is law master or servant, shadow or corpus?   Is social policy determined by the people or by the judiciary or by the legislature or by the executive branch, the bureaucracy or by the constitution? Might social policy come from experts, customs, culture, social conditions, world opinion or informed elite?     

Class Dates: 
[bookmark: _GoBack]January: 9, 16, 23, 30
February: 6, 13, 20, and 27
March: 5, 12, and 26
April: 2, 9
Course Syllabus
Basis of grading: There will be a final exam comprised of five essay questions each worth 20 points. The questions will invite straightforward expository prose responses (there are no hidden or subtle issues lurking in the questions). Each question will ask ‘what’ or ‘why’ or both or will begin with instructions to ‘discuss’ or ‘evaluate’ or ‘describe’ or ‘compare’ or ‘provide examples of’.  Each question will invite the student to demonstrate both reportorial and analytical skills based on memory, preparation, analysis, critical thinking and command of class presentations.  Good reportage will earn a “C” while superb insight and analysis will earn an “A”. [See the attached Appendix for more elaboration on the grading criteria]. 
You may contact me directly at dvish@middreut.com or you may communicate through a class ombuds committee of three students that will be appointed to facilitate presentation of any complaints, suggestions or requests that an individual student may not want to present directly.   
Class plan:  There will be fourteen classes beginning January 9 and ending April 9.  Twelve class plans have been prepared (unplanned time allows for productivity through flexibility and the opportunity to review, summarize and talk about the final exam):  The first four classes are introductory and historical and treat the course resources, the three departments of government and twenty one law and social policy questions considered by Tocqueville in his master work Democracy In America (1835, 1840).  The ensuing eight classes will cover (in the sequence in which they will be considered): Capital Punishment, Segregation, Libel, Corporate Political Activity, War Powers, Torture and Terrorism, Family and Governmental Takings.
The first four substantive lectures are animated with a focus on judicial power and social policy, the next two on executive branch power and social policy and the final two on legislative power and social policy.  Four broad types of law and policy shape the course:  ECONOMIC (Takings and Corporate Political Activity) LIBERTY (Libel and Family), THE STATE (War Powers and Enhanced Interrogation) and SOCIETY (Capital Punishment and Segregation).  

Textbooks
1. Erwin Chemerinsky, Constitutional Law:  Principles and Policies (4th Edition, Aspen Student Treatise Series, 2011).  ISBN 978-0-7355-9808-3. 
1. The Federalist Papers, Introduction and Notes by Charles R. Kesler, Edited by Clinton Rossiter (Signet Classic, 1999) First Signet Classic Printing, April 2003. 
1. Alexis de Tocqueville, Democracy in America (Penguin Classics, 2003) ISBN-13: 978-0-140-44760-6.
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